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CPI Nl ON AND ORDER

Appellant is seeking review of the Commandant's deci sion
affirmng the revocation of his nmerchant mariner's docunent (No.
Z-1288207) under authority of 46 U S.C. 239b.! In the prior action,
appellant had appealed to the Conmmandant (Appealed to the
Commandant (Appeal No. 2076) from the initial decision of
Adm ni strative Law Judge Thomas E. P. MEIligott, rendered after a
full evidentiary hearing.? Throughout the proceedings, appellant
has been represented by counsel.

The | aw judge found from docunentary evidence presented by the
Coast CGuard that appellant was convicted of a violation of the
narcotic drug laws of Texas by a court of record in that state?®
and that he held a seaman's docunent at the tinme of his conviction.
Under these circunstances, the |aw judge concluded that he had no
discretion to enter a | esser order than revocation. The evidence

This statute provides that a seaman's docunent may be revoked
after a Coast @uard hearing if, wthin 10 years prior to the
institution of the action, the holder of the docunent"...has been
convicted in a court of record of a violation of the narcotic drug
laws of the United States, of the District of Colunbia, or any
State or territory of the United State, the revocation to be
subj ect to the conviction becomng final...."

2Copi es of the decisions of the Commandant and the | aw judge
are attached.

3The 184th District Court of Harris County. See volune 4A,
Ver nons Annotated Texas Cvil Statutes, Chapter 3, Article 1906.



di scl osed that appellant's conviction was for unlawful possession
of heroin,* to which he pleaded guilty on August 24, 1972, and for
whi ch he received a 3-year prison sentence; that execution of the
sentence was suspended; and that he was placed on probation for 3
years. Finally, the court records show that appellant was rel eased
on May 6, 1974, after conpleting slightly nore than half of his
probation and that the court found him entitled to such relief
under provisions of the Adult Probation and Parol e Law of Texas.?®

In rebuttal, appellant testified that he had been hitchhiking
Wi th an acquai ntance when the police approached them on July 3,
1971, and that a packet of heroin was found nearby which led to his
arrest. Hs claimis that the packet belonged to his conpani on and
that he had no prior know edge that it was in the latter's
possession. He also clainmed that these factors were not brought
out in court, that he had ineffective counsel, and that he was
coerced into pleading guilty.

The law judge also heard and considered various character
w tnesses in appellant's behalf and reviewed certain itenms of
docunentary evidence tending to show that he was fully
rehabilitated. He nevertheless concluded that revocation was
requi red under precedents of the Commandant, and he thereupon
entered that order. The Commandant, on review, found that a rel ease
fromprobation did not affect the finality of the conviction; that
revocation was therefore mandatory; and that mtigating factors
could only be considered on an application for admnistrative
cl enency. ©

In his brief on appeal, appellant contends that (1) the Texas
Adult Probation and Parol e Law exti ngui shed his conviction for all
purposes wthin the purview of 46 US C 239b, and (2)
notw t hstanding the fact that his conviction my be deened final,
the law judge had discretion to enter a |esser order under the
Federal statute and should have exercised it in this case. Counsel
for the Conmandant has submtted a brief in opposition.

‘Article 725b of the Texas Penal Code (repeal ed August 27,
1973, and replaced by Texas Gv. St. Art. 4476-15884.08(b) (2)(J),
and 4.04, with respect to the prohibition against the possession of
her oi n) .

Texas Code of Crim Pro. Art. 42.1287.

SUnder 46 CFR 5.13, administrative clenency may be applied for
3 years after the revocation of a seaman's docunent for a narcotics
convi ction.
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Upon considering of the of the parties' briefs and the entire
record, we conclude that the renoval of disabilities stemm ng from
appellant's conviction by the court's application of the Texas
Adult Probation and Parole Law requires the revocation action to be
set aside herein. The Commandant's decision is, therefore,
reversed

The Commandant cites Berman v. United States,’ for the
hol ding that, "Placing petitioner upon probation did not affect the
finality of the judgenent. Probation is concerned wth
rehabilitation, not with the determnation of guilt. It does not
secure reconsideration of issues that have been determ ned or
change the judgenent that has been rendered."” However, the Berman
was not concerned with the effect of expungenment statutes under
which the disabilities flowing froma conviction nmay be renoved by
the sentencing court, as here, following a satisfactory conpl etion
of probation. Thus, in Berman, it was held that "Petitioner stands
a convicted felon and unl ess the judgnent against himis vacated or
reversed he is subjected to all the disabilities flowng fromthe
judgnent . "#8

The issue here is whether, under Texas |aw, appellant's
rel ease fromprobation under the adult probation | aw constituted a
setting aside of his conviction for all purposes. |If so, it would
entitled appellant to restoration of his seaman's docunent under
the Commandant's regulation in 46 CFR 5.03-10, which provides in
part that:

"(b) An order of revocation wll be rescinded by the
Commandant if the seaman submits satisfactory evidence that
the court conviction on which the revocation is based has been
set aside for all purposes (see 85.20-190(b)). An order of
revocation wll not be rescinded as the result of the
operation of any law providing for the subsequent conditional
setting aside or nodification of the court conviction, in the
nature of the granting of clenmency or other relief, after the
court conviction has becone final.

‘Berman v. United States, 302 U. S. 211, 58 S. C. 164, 82 L.
Ed. 204 (1937).

%W note, in this context that the Texas Court in discharging
appel l ant from probation ordered that, "...the defendant be and he
is hereby permtted to withdraw his plea of guilty, the indictnent
agai nst defendant be and the sanme is hereby dism ssed and the
Judgnment of Conviction be and the sane is hereby set aside ad
provided by law. " (Exhibit 3).



(c) After the conviction has becone final within the
meani ng of paragraph (a) of this section, the conditiona
setting aside or nodification of the conviction will not act
as a bar to the subsequent revocation of a seaman's docunent
under Title 46, U S. Code, section 239b."

The Conmandant relied on Garcia-Gonzales v. Immgration and
Naturalization Service,® which held that a California expungenent
statute did not affect the finality of the underlying conviction.
That case, however, is inapplicable here since the California | aw
contains statutory as well as judicially inposed qualifications on
the renoval of disabilities flowng from a conviction. Section
1203.4 of the California Penal Code provides that the dism ssal of
charges after conpletion of probation, wll not permt a person
otherwise eligible, to posses a concealable firearm Also, in
future prosecutions such a probated sentence will be considered on
t he sane basis as any other conviction.?°

More recently, however, Federal circuit courts, in deciding
deportation cases, have considered the application of various state
expungenent statutes and have been inclined to give them broader
effect. In Kolios v. Immgration and Naturalization Service,* the
court, after considering various mtigating factors, neverthel ess
determ ned, "not wthout sone hesitancy,"” that they were conpelled
by the strict requirenents of the inmmgration statute to affirmthe
deportation order notwthstanding the expungennent of the
under |l yi ng conviction pursuant to the sane Texas statute invol ved
in the instant proceeding. A dissenting opinion, however,

states,..."Wiile Congress specifically closed off the avenues of
pardon and judicial recomendation against deportation to drug
offenders, it said nothing about expunctions under state

| aw. . . Congress has frequently nmade federal |aws dependent on state
statutes...[We should be reluctant to strain toward uniformty
where Congress has clearly countenanced variety through a system
which partially relies on state laws...."

In the nore recent case of Rehman v. |lnmgration and
Naturalization Service,! another circuit, in analyzing a New York

°344 F. 2d 804 (9th Gr. 1965).

For various other judicially inposed restrictions on the
release fromdisabilities under California | aw, see footnote 3 of
the Garci a- Gonzal es case.

1532 F. 2d 786 (1st Gir. 1976).
12544 F. 2d 71 (2nd Cir. 1976).
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| aw which provide for the relief from disabilities after a
conviction, held that a person granted such relief has not been
convicted for purposes of the deportation statute.!®* The court
stated that, "Deportation here would be contrary to the purposes of
New York law. .. 8701 [of the New York Correctional Law] is designed
to ensure that conviction will not trigger |egal consequences from
which there is no chance of appeal...Deportation under 81251(a)(11)
is of exactly this mandatory character....” Simlarly, revocation
of appellant's docunent appears to be contrary to the underlying
pur poses of the Texas probation statute.

The Commandant also cites Gllespie v. United States Stee
Corporation, on the issue of finality of a judgenent. That case,
however, is inapposite since it dealt with the question of finality
in the context of the ripeness of a case for appeal, rather than as
a basis upon which to take adverse civil or crimnal action agai nst
a person. 1In any event, it appears that the Suprene Court intended
the holding to be narrowy construed, based upon the specific facts
in that case, by stating"...[JQur cases |ong have recogni zed that
whether a ruling is final'...is frequently so close a question
t hat decision of that issue either way can be supported...and that
it is inpossible to device a formula to resolve all nargina
cases...Because of this difficulty, this Court has held that the
requirenent of finality be given a “practical rather than a
technical construction.”™ Al though the Commandant's decision refers
to a "federal definition of finpal,?®® the Gllespie case
denonstrates that no such uniform or wuniversally applicable
definition exists.

The Texas Adult Probation Law contains broad authority for the
removal of all disabilities flowng froma conviction, providing
t hat :

"...[The] court may set aside the verdict or permt the
defendant to wthdraw his plea, and shall dismss the
accusation, conplaint, information or indictnent against such
def endant, who shall thereafter be released fromall penalties
and disabilities resulting fromthe offense or crinme of which
he has been convicted or to which he has pleaded guilty,
except that proof of his said conviction or plea of guilty
shall be make known to the court shoul d the defendant again be

138 U S.C. 1251(a)(11).
14379 U.S. 153, 85 S. CT. 308, 13 L. Ed. 2d 199(1964).
15C.D. 7.



convicted of any crimnal offense."?®

In conparing the foregoing | anguage with the requirenents of 46
CFR 5.03-10 (b) and (c), we conclude that the dism ssal of the
state charges against appellant following his release from
probation was not conditional wthin the purview of that
regul ation, notw thstanding the caveat contained in the |ast cl ause
of the Texas statute. It is apparent that the remaining disability
is only a contingent one, and unless or until appellant is again
convicted of a crimnal offense, his conviction has been set aside
for all purposes. No restrictions whatsoever are inposed upon
appellant for as long as he is not found guilty of another
of fense.¥ Furthernore, even if such a contingency were to occur,
the use of the prior conviction is discretionary with the court,
which may rely upon it only to decide whether to again grant
probation, or for assessing the appropriate sanction within the
limts otherwi se prescribed for the offense.® There has al so been
a long line of judicial precedents establishing, "...[T]he Texas
rule is that a suspended or probated sentence is not a fina
judgment or conviction on which a Court my ©predicate
enhancenent...."'® Consequently, the effect of the conviction has
been renoved for all present purposes.

We, therefore, conclude that the charges brought herein
pursuant to 46 U S.C. 239b, and the revocation of appellant's
docunent resulting therefrom are subject to dismssal.?

16Texas Code of Crim Pro. Art. 42.12 §7.

Y"For exanpl e, an advisory opinion of the Attorney CGeneral of
Texas, in commenting on the foregoing statute, indicates that a
person di scharged pursuant thereto, "...nmay serve on a jury or vote
at an election...” Op. Atty. Gen. 1970, No. M 640.

8Texas Code of Oim Pro. Art. 37.07 83(a). See, e.g., Davis
v. Estelle, 529 F. 2d (5th Gr. 1976); Mlerran v. State, 466 S. W
2d 287 (Tex. Oim App. 1971); Dean v. State, 481 S.W 2d 903 (Tex.
Crim App. 1972); and Gaines v. State, 479 SSW 2d 678 (Tex. Crim

App. 1972).

¥Davis v. Estelle, 502 F. 2d 523 (5th Cir. 1974). See al so
Wiite v. State, 171 Tex. Crim App. 683, 353 SSW 2d 229 (1961);
and Ellis v. State, 134 Tex. Cim App. 346, 115 S W 2d 660
(1938).

2%In light of our disposition of this case, based upon the
foregoing issue, it is not necessary for us to reach appellant's
second contention, that the |law judge erred in finding he was not
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ACCORDI NGY, IT IS ORDERED THAT:

1. The instant appeal be and it hereby is granted;

2. The order of the Commandant affirmng the |aw judge's
order revoking appellant's nmerchant mariner's docunment be and it
hereby is reversed and set aside; and

3. Appellant's nerchant mariner's docunent be returned to him
upon request.

BAI LEY, Acting Chairman, MADAMS, HOGUE, and KI NG Menbers of
the Board , concurred in the above opi nion and order.

vested with discretionary authority to order a sanction | ess than
revocati on.
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